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Current Lopics. 


‘THE action of Congress in the Roberts’ 

case appears to have been a good deal 
like that of the landlord who bodily ejected 
his tenant and then gave him notice to quit. 
It has also been described as the triumph of 
popular clamor over a due regard for con- 
stitutional rules and congressional prece- 
dents. The motion made by the leader of 
the minority to permit Roberts to take the 
oath of office and then to refer the charge 
against him, of having violated the anti- 
polygamy laws, to the judiciary committee 
for investigation, was defeated, 59 to 247, 
and the question of his prima facie right to a 
seat, as well as his final right, was referred 
to a special committee, every member of 
which had sustained the resolution refusing 
to seat him. In reality, the same spirit ap- 
pears to have actuated the majority of the 
lower house of Congress in this matter as 
prompts bodies of men to lynch suspected 
criminals. In saying this we are not to be 
understood as defending Mr. Roberts or 
condoning his Mormon practices which, in 
our opinion, in case of proper investigation 
by committee of the house would, if proved, 
justify his expulsion; but there is a right and 
a wrong way to accomplish his retirement. 
First, seating and then expulsion, if the com- 
mittee so reported, was the proper method. 
His prima facie right to a seat was, in our 
opinion, as clear as that of any other member 
Vor. 60 — No."24. 





who was actually sworn in on the convening 
of Congress; he was 25 years of age, had 
been for seven years a citizen of the United 
States, and was, when elected, an inhabitant of 
the State from which he was chosen. These 
qualifications, which appear to have been 
unquestioned, when accompanied by a cer- 
tificate of election in due form, entitle any 
representative-elect to take his seat. It is 
not merely a matter of procedure, but a vital 
principle is at stake, viz.: Whether there 


| shall be placed in the hands of any party the 


power arbitrarily to deny a duly elected rep- 
resentative his seat on mere hearsay and 
rumor. It is very easy to imagine how such 
power might be used to further partisan and 
unworthy ends in a close division of parties 
or other combination of circumstances rend- 
ering such action politically desirable. The 
precedent just established ought to be wiped 
out at the earliest possible moment. 


A very interesting adjudication by the 
Court of Appeals of this State upon the ques- 
tion of municipal liability for death from 
disease caused by defective drain, is con- 
tained in the opinion, written by O’Brien, 
J., and handed down November 28, 1899, in 
Hughes, Adm’x, etc., v. City of Auburn. 
The court, although not unanimous, Judges 
Gray and Bartlett dissenting, distinctly de- 
nies such liability. In this case the record 
showed that the deceased came to his death 
from disease caused by a defective and in- 
sufficient sewer which, in times of heavy 
rain, overflowed into the cellar of the house 
Evidently, the court be- 
lieved that, to establish the rule that an indi- 
vidual who has suffered from disease caused 
by the neglect of a city to observe sanitary 
laws with reference to its sewer system, may 
recover damages from the city therefor, 
would lead to evils much more intolerable 
than any that could possibly arise from acts 
of omission or commission such as plaintiff 
in this case stated as the basis of action. In 
the language of the court, “it would neces- 
sarily become the prolific parent of a vast 
mass of litigation, which the municipality 
could respond to only by taxation, imposed 
alike upon the innocent and the guilty.” 


where he resided. 
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The court proceeds to point out that a city 
is but the creature of the State, engaged in 
exercising some of the functions of govern- 
ment in a limited locality, not for any private 
purposes, but solely for the public good. It 
is conceded that governments both general 
and local, in all ages of the world, unfortu- 
nately, have inflicted grievous wrongs and 
calamities upon communities whose inter- 
ests they have had in charge, but for these, 
in the opinion of the court, the remedy by 
action in damages would be dangerous. 
The opinion proceeds as follows: 


A municipal corporation is nothing more than 
an instrumentality of the State for the purpose of 
local government, exercising delegated powers, 
which the State itself can exercise and may with- 
draw at pleasure. It is difficult to perceive how 
the body politic and corporate which we call a city 
can be liable to an individual for such acts or 
neglect as the record discloses as the foundation 
of this action unless the State itself would be liable 
in the exercise of the same powers for the acts or 
neglect of its officers of the same character. The 
State may resume the powers delegated, and could 
it then be said that it would be liable to an indi- 
vidual who had suffered from disease in conse- 
quence of neglect to enact or observe sanitary 
rules? The remedy for most of the evils incident 
to the exercise of governmental power, whether 
in the State itself or in localities, is to change the 
administration. The law in most cases must pro- 
ceed upon the principle that it is wiser and better 
for the members of a political community, general 
or local, to endure some of the evils that they have 
rather than fly to remedies such as are invoked in 
this case that are certain in the end to bankrupt 
the treasury and involve them in endless strife and 
litigation. * * * 

A municipality, like an individual, is responsible 
for wrongdoing resulting in injury to property 
when the owner asserts such a claim, and to the 
public for personal injuries chargeable to neglect 
in the exercise of its powers and duties over streets 
and the like; but in the latter cases the liability 
rests upon some positive duty enjoined. It is 
bound to use reasonable care to the end that high- 
ways may be safe, but no positive duty rests upon 
it to construct or maintain a system of sewers for 
the protection of health. It may have extensive 
powers in that respect, but their exercise rests 
largely in the discretion of the authorities. and for 
an omission to act at all, or for some action that 
may appear to be unwise, or even negligent. where 
there is no actual invasion of property rights, but 
merely a failure to accomplish the desired end in 
the promotion or protection of health. the indi- 
vidual has no right of action. 





It may be questioned whether this ruling 
is in accordance with the principle adopted 
in the majority of the States of the Union, 
and whether it is based upon principles of the 
highest justice and equity. The rule as 
laid down in Dillon on Municipal Corpora- 
tions, sec. 965, is that where the city or town 
is exercising a judicial, discretionary or leg- 
islative authority conferred by its charter or 
is discharging a duty imposed solely for the 
benefit of the public, it incurs no liability 
for the negligence of its officers, although 
acting under color of office, unless some stat- 
ute expressly or by necessary implication 
subjects the corporation to pecuniary re- 
sponsibility for such negligence. The high- 
est courts in many States have recognized 
exceptions to the general rule of exemption 
from liability for negligence in the perform- 
ance of public duties, such as liability for 
defective highways, and, in many jurisdic- 
tions, for defective drains and sewers, as in 
this case. It would seem difficult to make 
a distinction in these two classes of cases, 
for if a niunicipality is bound to build high- 
ways and keep them in proper and safe con- 
dition for public use, why is it not equally 
liable for injury to health caused by im- 
properly constructed or negligently main- 
tained sewers? If there is a duty imperfectly 
discharged in the one case, why is there not 
in the other? The Court of Appeals might 
have based its decision upon the ground that 
where the duty is owed to the public, as in 
this case, there is no action by the individual 
to whom the duty is not specifically owed. 
It will hardly be denied that one result of 
the present decision will be to put a premium 
upon poor work in connection with sewerage 
and drainage systems. 


As to the adoption of the amendment to 
the judiciary article of the Constitution of 
New York, at the recent election, so as to 
provide for the designation of four justices 
of the Supreme Court by the governor to sit 
upon the bench of the Court of Appeals, 
until the latter court has cleared its calendar. 
there appears to be no doubt, but a questior 
seems to have arisen as to the power of the 
governor to fill vacancies in the Supreme 
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Court caused by such withdrawals. The 
amendment reads as follows: ‘ Whenever 
and as often as a majority of the judges of 
the Court of Appeals shall certify to the gov- 
ernor that said court is unable by reason of 
the accumulation of causes pending therein 
to hear and dispose of the same with reason- 
able speed, the governor shall designate not 
more than four justices of the Supreme 
Court to serve as Associate Judges of the 
Court of Appeals. The justices so desig- 
nated shall be relieved of their duties as jus- 
tices of the Supreme Court and shall serve 
as associate judges of the Court of Appeals 
until the causes undisposed of in said court 
are reduced to 200, when they shall return 
to the Supreme Court. The governor may 
designate justices of the Supreme Court to 
fill vacancies. No justice shall serve as 
associate justice of the Court of Appeals ex- 
cept while holding the office of justice of the 
Supreme Court, and no more than seven 
judges shall sit in any case.” The only am- 
biguity seems to attach to the claus provid- 
ing that “ the governor may designate jus- 
tices of the Supreme Court to fill vacancies.” 
Is there any doubt that this refers to the 
vacancies which may occur in the designa- 
tion of justices of the Supreme Court to sit 
temporarily on the Court of Appeals bench? 
Although some lawvers in Central New York 
think otherwise, holding that the governor 
is thereby authorized to name additional 
justices of the Supreme Court to take the 
places of those assigned to the Court of Ap- 
peals, we believe, on more careful reading 
and consideration of the question, that there 
was no intention on the part of the lawmak- 
ers to have the places rendered temporarily 
vacant filled. We think that the designa- 
tions referred to will not create anything 
more than temporary vacancies. In other 
words, there will be only transferals of dulv 
chosen justices of the Supreme Court to an- 
other tribunal to assist in clearing its calen- 
dar, who are to return to their original duties 
so soon as that is accomplished. 


Some verv interesting questions were con- 
sidered by Judge Russell, of the New York 
Supreme Court in Special Term, Part TV, in 








deciding the case of Bowden v. Edison Elec- 
tric Illuminating Company. The plaintiff 
complained that the defendant, in the use of 
its works through its machinery and appli- 
ances, has greatly depreciated the value of 
his tenancy by the vibrations in his building, 
the noise, falling soot, cinders and water from 
condensed steam. The premises occupied 
by the plaintiff as a residence and lodging 
house is old and out of repair. The defend- 
ant had built a large structure and equipped 
it with expensive machinery, not to annoy 
his neighbors, but to serve a large area of 
contiguous customers, and had constructed 
a permanent power house with care and sta- 
bility for the future. The action was for an 
injunction and damages. The court held 
that an excessive use of machinery which 
causes to a neighboring building unnecessary 
vibration or noise and the perceptible deposit 
of water from condensed steam or tank over- 
flows would be enjoined and damages given. 
The court said in part: 


The general rules governing the right of ad- 
joining owners to relief from disturbance on ac- 
count of the use of great mechanical power are 
plain and authoritatively stated by the Appellate 
Division of this department. (Rosenheimer v. 
Standard Gas Light Co., 36 App. Div. 1; Id., 30 
App. Div. 482.) In the strict sense the use of 
machinery producing noise or vibration injures 
neighboring property. But to some extent such 
results must come to all who live in a busy, pros- 
perous city. The hum and throb of mechanical 
life cannot be wholly confined to the walls of any 
structure. Hence the true test must be whether 
the use by the owner of the industry is reasonable. 
having due regard to all of the interests affected 
and the requirements of public policy. (Booth v. 
Railroad Co., 140 N. Y. 267.) The defendant has 
the right to use its plant for effective generation 
of electricity, with the reliance that adjacent build- 
ings are fairly protected in construction and stabil- 
ity from harm on account of reasonable use, and 
are tenanted by individuals of ordinary nerve 
hardihood. It may. within the lines of such rea- 
sonable use, advance its enterprise according to 
increasing opportunity and invention, and is not 
compelled to remain stationary solely on account 
of adjoining buildings. providing the boundarv of 
reasonable use is not overstepped. A tenant has 
the reasonable right to be satisfied with his Inca- 
tion and renew his lease from year to year. But 
he must have in view the burdens which: contiquitv 
to machinery must bear, and the tendency. present 
and prospective, of business enterprise in that 
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locality. Deliberate choice to stay bears strongly 
on his perception of the reality and magnitude of 
the evils of his environment. Adjusting the rights 
of the parties, any restraint upon the defendant 
must be against excessive exercise of its right to 
generate electrical light and power and not against 
its customary use. Though that excess in the past 
has been merely occasional, it may recur if the 
course of the past is followed, and of that alone we 
have knowledge. Such possibility or probability 
may wisely call for a restraint which will tend to 
insure continual watchfulness and prevention of 
injury. The humblest home or business is entitled 
to the protection of the law. Let judgment go for 
the plaintiff, enjoining the overloading of the 
machinery so as to produce unusual vibration or 
noise, and the perceptible deposit of water on the 
plaintiff's premises, whether from condensed steam 
or tank overflow, with $250 damages and costs. 
Judgment for plaintiff. 


Another test case against the Equitable 
Life Assurance Society of the United States 
somewhat similar to that of Emil Greeff, 
which was decided in favor of the company 
by the Court of Appeals of this State, has 
come to trial. It is that of Mary Hackett, to 
recover the sum of $12,900 which she asserts 
is due her on a fifteen-year tontine policy, 
taken out by Thomas Hackett in December, 
1883, for the sum of $10,000. The plaintiff 
averred that Thomas Hackett transferred 
and assigned his right in the policy to her on 
July 31, 1893. He lived until after the expi- 
ration of the term for which he was insured, 
and in January last she notified the company 
that she wished to withdraw the entire cash 
value of the policy, which was $6,296,30, 
and in addition thereto the ratable and equi- 
table share of the surplus set aside by the 
company from the profits on its tontine 
business, which she alleged amounted to 
$6,603.70, making a total of $12,900. The 
total surplus of the defendant company was 
alleged by the plaintiff to be over $50,000,000, 
but the amount of the surplus from tontine 
policies was not known. In view of the 
Court of Appeals’ decision, which was to 
the effect that there is no legal or equitable 
obligation upon the part of the company to 
divide all of its assets among the policy- 
holders, over and above the amount required 
to be kept as reserve, and that the courts 
could not interfere with the discretion of the 





board of directors in determining wha: 
amount should be kept for security for the 
protection of policy-holders, present and 
future, it does not seem likely that the plain- 
tiff Hackett will have any better success in 
increasing the amount to be received from 
the Equitable Company than the plaintiff in 
the former suit had. 





Hotes of Gases. 

Accident Insurance — “ Voluntary Exposure.” — 
In Fidelity and Casualty Co. v. Sittig (Oct. 13, 
1899), an action by plaintiff on a policy of accident 
insurance to recover from the company for the 
death of her husband (the insured), occurring 
while attempting to board a moving suburban train 
of the Illinois Central Railroad in this city, the 
Supreme Court of Illinois held that the term 
“voluntary exposure to unnecessary danger, as 
used in a clause” of a policy of accident insurance, 
means a consciousness of the danger by insured, 
to which he voluntarily exposes himself, or that 
the danger is so apparent that a man of ordinary 
intelligence would, under the circumstances, neces- 
sarily have known it. 

Justice Carter, speaking for the court, in part 
said: 

The term “ voluntary exposure” does not mean 
simply that the act of attempting to get aboard of 
the moving train was voluntary, or was con- 
sciously and intentionally performed, but also that 
the insured was conscious of the danger to which 
he was then exposing himself, and voluntarily as- 
sumed it, or that the danger was so apparent that 
a man of ordinary intelligence would under the 
circumstances necessarily have known it. One 
may voluntarily do an act exposing himself to 
great danger. which danger he does not appre- 
hend and which is not obvious. In such a case it 
could not be said that he voluntarily exposed 
himself to danger. If he does not know of the 
danger. how can it be said that he voluntarily 
assumes it or exposes himself to it? Mere failure 
to observe ordinary care would not, as in an ac- 
tion for negligence. defeat a recovery on the 
contract. This view of the law is not contro- 
verted by appellant. Indeed. the trial court. at 
appellant’s request, instructed the jurv that the 
words “voluntary exposure,” as used in the pol- 
icy, implied conscious, intentional exposure, — 
something which he was willing to take the risk 
of; that it meant a willing or willful assumption of 
the risk knowing the risk, —a willful, conscious 
assumption of the risk of danger. As before said, 


there was no evidence whatever that he knew of 
the proximity of the ticket-office building, or had 
any reason to believe that he was exposing himself 
to the danger of coming in contact with any such 
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object beiore he could get within the car. His 
experience, strength and activity may have been 
such, so tar as the evidence shows, that there was 
iess danger to him in mounting a car going at the 
speed mentioned by the witnesses than there would 
be tO many persons in mounting a car at the 
moment Oi starting, and it would be an unreascn- 
able rule to adopt to hold, as a legal proposition, 
that a traveler who steps upon the platiorm or 
steps of a moving car oi a railway train voluntarily 
exposes himseli to unnecessary danger, though it 
may be conceded he is guilty of negligence in so 
doing. There are doubtless few trainmen whose 
duty it is to alight at station platiorms who do not 
board the train after it has started. In doing so it 
certainly could not be said, as a matter of law, 
that they thus incur obvious danger. At what rate 
of speed, then, must the train be moving before it 
can be said that an attempt to get aboard would 
be obviously dangerous? All reasonable minds 
would agree that it would be obviously dangerous 
to attempt to climb upon a passing railway train 
going at full speed, or at a high rate of speed, and 
in a proper case, doubtless, the jury would be so 
instructed; but it does not follow that it would be 
proper to so instruct the jury in a case where the 
train had not, after starting, proceeded beyond 100 
or 125 feet, and had acquired only such speed as 
shown by the evidence in this case. The question 
in such a case is one oi fact, and not of law, and 
in the case at bar the question of fact has been 
conclusively settled against the appellant. It 
would be to usurp the province of the jury and of 
the courts below, and to do what by statute we 
are forbidden to do, should we reverse this judg- 
ment on this contention of appellant. 

Many cases have been cited, but in most of them 
the provisions of the policy were different, or the 
facts found were materially different, from those 
in the case at bar. Thus, in Tuttle v. Insurance 
Co. (134 Mass. 175), in addition to a provision 
similar to the one here under consideration, the 
policy required the insured to use all due diligence 
for his personal safety and protection. But we 
need not review the cases which were decided 
upon questions of fact or upon dissimilar pro- 
visions of the insurance contract. Here we are 
asked to declare, as a matter of law, against the 
conclusive finding of facts to the contrary, that 
the insured voluntarily exposed himself to un- 
necessary danger; this, too, notwithstanding there 
is no evidence, direct or circumstantial, to which 
we have been referred, whether such exposure was 
necessary or not. For one to leap into a turbulent 
stream, rush into a burning building, or do any 
other hazardous thing to save human life, would 
be a voluntary exposure to danger, but not to un- 
necessary danger. So, too, many emergencies in 
the lives of men occur where the most urgent 
necessity requires their presence at some particu- 
lar place at some particular time, and where to 





miss a train would involve serious consequences. 
In such a case a voluntary exposure to danger 
might not be unnecessary. The presence of a 
physician or surgeon at some critical period in the 
illness or injury of a human being might be neces- 
sary to save life. and it might be necessary for him 
to expose himself to danger to reach his patient, 
or in some other respect to perform his profes- 
sional duty. The necessity implied in the pro- 
vision of the policy does not mean only that which 
is unavoidable or inevitable, but also any object or 
purpose which men of moral responsibility and 
prudence would regard as of such serious im- 
portance in the performance of duty as to demand 
or justify the incurring of risk or danger to accom- 
plish it. Whether the jury, and finally the appel- 
late court, decided the question of fact correctly, 
we cannot inquire, but it is clear that the trial 
court did not err in refusing to give to the jury 
the instruction to find for the defendant. 


Seer 


NEGLIGENCE. 


Fires — PROXIMATE CAUSE. 
New YorK Court OF APPEALS. 
Decided November 21, 1899. 

WILHELMINA HoFFMAN, Respondent, v. JOHN 
Kine and Joun G. McCuLtouen, as Receiv- 
ers of The New York, Lake Erie & Western 
R. R., Appellants. 


It is the duty of a railroad company, in times of 

drought, to keep its right of way free from 

combustible material liable to be ignited by 
sparks from locomotives. 

rule of liability for fires, negligently set, is 
the same whether they occur in the country 
or in a city or village. The damage must be 
the proximate result of the negligent act. It 
must be such as the ordinary mind would rea- 
sonably expect as a probable result of the act; 
otherwise no liability exists. 

If a party negligently sets fire to inflammable 
material upon his own land, and it communi- 
cates with adjoining property and loss results, 
he is liable for his neighbor’s injury; but the 
liability extends no further, and if the fire is 
communicated from the neighbor’s property 
to other property beyond, the further loss 
must be borne by the owner, for it is not the 
proximate result of the negligence. 


The 


Appeal from a judgment of the Appellate Divi- 
sion, Third Department, affirming a judgment en- 
tered upon a verdict. 

Henry Bacon for appellants; John F. Anderson 
for respondent. 

Hatcut, J.— This action was brought to re- 


cover damages alleged to have been occasioned 
by a fire negligently set by the defendants or their 
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employes. The negligence complained of con- 
sisted in allowing to accumulate upon the defend- 
ants’ right of way, adjacent to its tracks, 
inflammable material which was Hable to become 
ignited from the sparks emitted from its passing 
locomotives. The evidence tended to show that 
the fall before the defendants had caused sweet 
fern brush, huckleberry brush, weeds and stuff to 
be mowed, which it then permitted to lie upon the 
ground, and that it was in this material the fire 
started upon the defendants’ right of way and 
spread upon adjoining lands, and thence across the 
lands of several intervening owners for a distance 
of two miles upon the plaintiff's lands, causing the 
damage that is sought to be recovered in this ac- 
tion. The trial court submitted the question of 
negligence to the jury upon the theory that prop- 
erly constructed locomotives, with the most ap- 
proved spark arresters, will, of necessity, emit 
some sparks, and that, consequently, in periods of 
drought, the duty devolved upon the defendants 
of keeping their right of way free from combustible 
material which was liable to be ignited from sparks 
so emitted. We think the case is free from error 
in this respect. 

The only question which requires consideration 
here is as to whether the damage to the plaintiff is 
the natural and proximate result of the negligence 
complained of, or is so remote that it would not be 
reasonably expected as a result of such negligence. 
At the conclusion of the plaintiff's evidence, the 
defendants’ counsel moved for a dismissal of the 
complaint upon the ground, among others, that 
the testimony showed that the fire had burned two 
days, and had crossed over more than two miles of 
country before it reached the plaintiff's lands; that 
the fire which started on the defendants’ right of 
way was not the probable or proximate cause of 
the plaintiff's injury, and that such a result was 
not to be reasonably anticipated. This motion was 
denied and an exception was taken by the defend- 
ants. It was again renewed at the close of the 
evidence, in substantially the same form, and met 
with a similar ruling, to which an exception was 
also taken. 

At common law every master of a house or 
chamber was bound to so keep his fire as to pre- 
vent it from occasioning injury to his neighbors. 
If a fire broke out in a house and burned an ad- 
joining dwelling, or did other damage, the master 
of the house in which the fire began was liable to 
make compensation. It was not necessary to 
prove negligence; the law presumed it. (Year 
Book, 2 H. 4, pl. 18; 1 Black Com. 431.) 

This law was first changed by statute (6 Anne, 
chap. 31), which provided that: “ No action shall 
be maintained against any person in whose house 
or chamber any fire shall accidentally begin, for 
their own loss is sufficient punishment for their 
own or their servants’ carelessness.” This statute 
was amended by 14 Geo. III (chap. 78), which 





provided that: “ No action shall be brought against 
any person in whose house, chamber or other 
building, or whose estate any fire shall accidentally 
begin, any law, usage or custom to the contrary 
notwithstanding.” The provisions of these statutes 
have been limited to accidental fires and not to 
those negligently set; under the statute, however, 
negligence will no longer be presumed, but must 
be shown by the party asserting it. (Filliter vy. 
Phippard, 11 Adol. & Ellis [N. S.], 347.) 

We thus call attention to the law of England 
ior the purpose of better understanding our own 
authorities upon the subject. 

The first case to which we call attention is that 
of Ryan v. N. Y. C. R. R. (35 N. Y. 210). In that 
case the defendant, through careless management 
of, or defects in, one of its engines, set fire to its 
woodshed in the city of Syracuse, and the fire was 
communicated from such burning building to the 
plaintiff's house, which was consumed. An action 
was brought to recover from the railroad company 
the value of the building destroyed. A non-suit 
was granted at circuit, and the judgment entered 
thereon was affirmed in the General Term and in 
this court, for the reason that the damages were 
too remote and were not the natural and expected 
result of the firing of the woodshed. Hunt, J., in 
delivering the opinion of the court, says: “ If, how- 
ever, the fire com:aunicates from the house of A 
to that of B, and that is destroyed, is the negligent 
party liable for his loss? And if it spreads thence 
to the house of C, and thence to the house of D, 
and thence consecutively through the other 
houses, until it reaches and consumes the house of 
Z, is the party liable to pay the damages sustained 
by these twenty-four sufferers? The counsel for 
the plaintiff does not distinctly claim this, and I 
think it would not be seriously insisted that the 
sufferers could recover in such case. Where, then, 
is the principle upon which A recovers and Z 
fails? * * * In the destruction of the building 
upon which the sparks were thrown by the negli- 
gent act of the party sought to be charged, the 
result was to have been anticipated the moment 
the fire was communicated to the building; that its 
destruction was the ordinary and natural result of 
its being fired. In the second, third or twenty- 
fourth case, as supposed, the destruction of the 
building was not a natural and expected result of 
the first firing. That a building upon which sparks 
and cinders fall should be destroyed or seriously 
injured must be expected, but that the fire should 
spread and other buildings be consumed is not a 
necessary or an usual result. That it is possible, 
and that it is not unfrequent, cannot be denied. 
The result, however, depends, not upon any neces- 
sity of a further communication of the fire, but 
upon a concurrence of accidental circumstances, 
such as the degree of the heat, the state of the 
atmosphere, the condition and materials of the 
adjoining structures and the direction of the wind. 
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These are accidental and varying v.ccumstances. 
The party has no control over them, and is not re- 
sponsible for their effects.” 

In Webb v. R., W. & O. R. R. (49 N. Y. 420) 
the defendant’s engine dropped a live coal upon a 
tie and set it on fire. Weeds, grass and rubbish 
had been permitted to accumulate from that place 
to the fence of the defendant’s right of way. The 
defendant’s engine was defective and the coal was 
negligently dropped. At the time a strong wind 
was blowing, and it was a season of extreme 
drought. The fire quickly ran through the grass 
and rubbish to the defendant’s fence and then 
spread upon the plaintiff's next adjacent woodland, 
destroying his timber and causing damages for 
which the action was brought. It was held in that 
case that the accumulation of the weeds, grass and 
rubbish through which the fire was communicated 
to the plaintiff's premises was one of the elements 
of negligence with which the defendant was 
chargeable, and for that reason the defendant was 
liable; that it was in effect the’same as if the de- 
fendant had thrown the coal which set the fire 
directly upon the plaintiff's lands and there started 
the fire. Folger, J., in delivering the opinion of 
the court, enters upon a consideration of the rule 
at common law and the Ryan case, and discusses 
the question of proximate cause and results neces- 
sarily and reasonably to be expected, and approves 
the rule that the liability of a person extends to his 
immediate neighbor only for the damages caused 
to him by the spread of the fire upon his next 
adjacent or contiguous property. In commenting 
upon the Ryan case, he says: “ It announces no 
new principle. It recognizes the principle which 
it adopts as one before that established, and appiy- 
ing it to the facts therein existing, holds the dam- 
age sued for was not the necessary and natural 
result of the negligent act.” 

In Frace v. N. Y., L. E. & W. R. R. (143 N. Y. 
182), the action was brought to recover damages 
for the destruction of a barn and hotel.. The evi- 
dence showed that the barn first caught fire and it 
was a controverted question of fact upon the trial 
as to whether the hotel building took fire from 
coals emitted from the engine or from fire com- 
municated from the burning barn. The trial judge 
charged the jury that, “to justify a verdict cover- 
ing or’including the value of the hotel, you must 
find that the same was destroyed by reason of the 
fire being communicated thereto directly from the 
engine, without the assistance of other agencies 
and arising from other causes. This is a question 
for you to determine from the evidence.” Peck- 
ham, J., in delivering the opinion of the court, 
says with reference to this charge: “ We think the 
charge of the learned judge upon this part of the 
case was as favorable to the defendant as it could 
properly ask. The question was left as one of 
fact, under all the circumstances, as to whether the 
burning of the hotel were not the natural and 





direct result of the sparks from the engine. In 
this case the court committed no error to the 
prejudice of the defendant.” 

In Reed v. Nichols (118 N. Y. 224) the action 
was for damages caused by a fire which destroyed 
two of the plaintiff's buildings. A strong wind 
carried sparks from a smokestack belonging to the 
defendants to the roof of a building 280 feet dis- 
tant, setting it on fire. After the building com- 
menced to burn the wind died down and changed 
its course, the fire communicated to another build- 
ing north and thence across the street to a barn 
of the plaintiff, then a building north of the one 
first set on fire, and from it spread to and de- 
stroyed another building of the plaintiff. It was 
held that the burning of the plaintiff’s building 
was not the proximate, but was the remote result 
of the negligent acts complained of, and that there 
could be no recovery. 

In O'Neill v. N. Y., O. & W. R’y (115 N. Y. 
579), the action was brought to recover damages 
for injuries to woodlands belonging to the plain- 
tiff, which, it was claimed, had been set on fire 
through the negligence of the defendant. It ap- 
peared that sparks from a locomotive passing on 
the defendant's road set fire to brushwood, rails 
and other combustible material which it had al- 
lowed to accumulate on its lands. The fire spread 
to the lands of C, and from thence to the lands of 
plaintiff. The plaintiff was permitted to recover. 
On review in this court, it was claimed that the 
damages were too remote. It was held that this 
question could not be reviewed for the reason that 
the point was not raised nor presented to the trial 
court. Danforth, J., in his opinion, however, pro- 
ceeds to comment upon the question, saying: 
“ The fact that land of a third party intervened be- 
tween the woodland of the plaintiff and the defend- 
ant’s road cannot be doubted, but that alone is not 
decisive. Other circumstances would control, and, 
if not already apparent in evidence, we cannot say 
that further testimony would not have shown that 
the result was to have been anticipated from the 
moment fire dropped upon the defendant’s prem- 
ises, and that the destruction which happened to 
the plaintiff's property was the natural and direct 
effect of the first firing. If so, it was not remote.” 

In Martin v. N. Y., O. & W. R. R. (62 Hun, 
181), an action was brought to recover damages 
to woodlands by a fire started negligently which 
had spread over the lands of other persons which 
intervened and thence to the plaintiff's land, nearly 
a mile distant from the point where the fire be- 
gan; it was held that the plaintiff could recover. 

We do not deem it important to refer to other 
cases, for those cited show the place at which the 
authorities diverge. If the comments in the opin- 
ion in the O'Neill case are to be adopted as the 
basis of liability in future cases, then a different 
rule must be recognized with reference to fires set 
upon woodlands from that existing in cities, towns 
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and villages. In the O’Neill case the question 
now under consideration was not raised, and the 
learned judge writing the opinion says: “ It, there- 
fore, cannot be listened to.” He, notwithstanding, 
did proceed to comment upon the question, as we 
have shown, and it is doubtless true that since the 
publication of the opinion the courts of original 
jurisdiction and the legal profession have generally 
supposed that a new rule had been adopted. It is, 
however, clear that the comments were not essen- 
tial to the decision then made, being merely 
dictum, and we consequently aresat liberty to again 
consider the subject. 

Is there any good reason for a different rule of 
liability with reference to fires on woodlands from 
that existing in cities and villages? It is said that 
inflammable material is common upon woodlands, 
and that a fire once ignited will continue to burn 
until checked by a change of wind or quenched 
by the fall of rain. But this is also true with refer- 
ence to our villages and many of our large cities 
where the buildings are chiefly constructed of 
wood. In ‘these localities inflammable material 
abounds to feed a flame once started, and a fire in 
a burning building during a strong wind is liable 
to spread and produce damages a hundred-fold 
greater than any probable injury resulting from 
such a fire on woodlands. Exceptions to the gen- 
eral rule are not favored in the law, unless a neces- 
sity therefor exists. No such necessity is apparent 
to our minds, and we think no good reason exists 
for establishing a different rule of liability with 
reference to woodlands from that existing in 
cities, villages and other localities. What, then, 
is the rule of liability for fires negligently set? We 
think this question is fully answered by the com- 
mon law and the cases in our own court, to which 
we have referred. The damage must be the prox- 
imate result of the negligent act. It must be such 
as the ordinary mind would reasonably expect as 
a probable result of the act, otherwise no liability 
exists. If a person negligently throws a live coal 
of fire upon another’s building, causing it to burn, 
the damages are the direct result of a negligent 
act, and the result is that which the ordinary mind 
would reasonably expect. If a person lights a fire 
upon his own premises, upon which he has main- 
tained inflammable material extending to his 
neighbor’s lands, and the fire, fed by this material, 
spreads upon abutting lands, the damage is the 
proximate result of the act and a liability exists, 
and this, we think, is the limit. It is contended 
that liability ought not to be thus limited; that a 
fire once set may run across the lines of an abut- 
ting owner and upon lands of other proprietors, 
causing damage. It must be conceded that such a 
result often happens. It did in the case we have 
under consideration. But where is the line to be 
drawn? Shall it be one mile, two miles or ten 
miles distant from the place of the original start- 
ing of the fire? Who is to specify the distance? 





It is suggested that it might be left to the jury; 
but a jury in one part of the State might answer 
one mile, and in another part it might determine 
the rule of liability to extend ten miles. The evi- 
dence upon this branch of the case is undisputed, 
and in such cases the question as to what is prox- 
imate cause is always for the court and not for the 
jury. 

While we appreciate the force of the argument 
in favor of extending the rule of liability, and 
recognize the fact that a limitation of the rule will 
deprive many persons of a right of action for dam- 
ages, we are convinced that the old rule is wiser 
and more just and that we ought not to depart 
from it. The limitation may be somewhat arbi- 
trary, but it recognizes the principle that we should 
live and let live. Fires often occur from the trivial 
acts of most prudent persons. Great conflagra- 
tions are daily reported. Not long since one of 
our largest cities substantially disappeared within 
a single day. No person, however cautious, is ex- 
empt; misfortune may overtake him in a forgetful 
moment, or through fault in the members of his 
family or servants. No man is able to answer for 
all the remote consequences of his acts and those 
for whom he is responsible. Hence, the wisdom 
of the rule of proximate cause which, as defined 
by Webster, is that which immediately precedes 
and produces the effect. The fire set by the de- 
fendant did not immediately precede the fire upon 
the plaintiff's land; other lands intervened, covered 
with inflammable material, over which the defend- 
ant had no control, and without which the fire 
could not have extended upon plaintiff's premises. 
The drought, atmosphere and wind were the prin- 
cipal agents assisting the fire in its work of de- 
struction, and were the intervening causes of the 
damage. It is unfortunate for the plaintiff, but we 
think her damage was the remote and not the 
proximate result of the defendants’ fire. 

The judgment should be reversed and a new 
trial ordered, costs to abide the event. 


VANN, J. (dissenting). — We must assume from 
the record before us that the defendants, during a 
dry time, and when a high wind was blowing, 
negligently started a fire on the lands of the rail- 
road corporation represented by them as its re- 
ceivers, and that such fire spread in a continuous 
and direct line over woodlands belonging to sev- 
eral proprietors for a distance of about two miles 
to those of the plaintiff, and there destroyed fences 
and standing timber belonging to her, worth $75. 
All the lands burned over were forest lands, ex- 
cept those of the railroad company, which con- 
sisted simply of the usual strip for a right of way. 
As one of the witnesses testified: “ Between the 
origin of the fire and Mrs. Hoffman’s line it was 
a continuous line of wooden land. The fire burned 
pretty rapidly the whole distance. The grounds 


in that distance were covered with brush of all 
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kinds about and leaves, tree tops and limbs, and 
that extended clear through to the land of Mrs. 
Hoffman.” 

The main question presented for decision is 
whether the damage done to the plaintift’s prop- 
erty was the natural and proximate result of the 
defendant’s negligence. If it was, it is conceded 
that she was entitled to recover, but if it was not, 
the defendants must prevail. 

The trial judge charged that even if the defend- 
ants were negligent, still the jury could not find 
for the plaintiff unless the destruction of her prop- 
erty “was the natural and direct effect of such 
negligence.”” As there was a verdict for the plain- 
tiff and the judgment entered thereon has been 
affirmed by the Appellate Division, but not unan- 
mously so far as the record shows, if the evidence, 
according to any reasonable view thereof, sustains 
the finding, it is conclusive upon this court, pro- 
vided the question of proximate cause was one of 
fact. Even when there is no conflict of evidence, 
ii diverse inferences may be drawn from the con- 
ceded facts, the question is for the jury. 

The defendants, however, contend that as the 
lands of the plaintiff did not abut upon those of the 
railroad company, the question of proximate cause 
is purely one of law. Their main reliance is the 
case of Ryan v. N. Y. C. R. R. (35 N. Y. 210), 
where it was held that a railroad company, which 
negligently set fire to wood in a shed on its own 
land, and the fire spread to and destroyed a dwell- 
ing house on the lands of another immediately 
adjoining, was not liable to the owner because the 
negligent act was not the proximate cause of the 
This case has been criticised, distinguished, 
and to some extent, at least, overruled. It cannot 
now be regarded as in all respects the law of the 
State, because it is well established that one who 
negligently sets a fire upon his own premises, 
which spreads to the premises immediately adjoin- 
ing and destroys the property of another thereon, 
is liable to the latter for the damages sustained by 
him. (Webb v. R., W. & O. R. R., 49 N. Y. 420.) 

In deciding the case last cited the court, refer- 
ring to the Ryan case, said: “ In the disposition of 
the case before us we are not to be controlled by 
the authority of the case in 35 N. Y. more than we 
are by that of the long line of cases which preceded 
it, and which have been herein cited and adverted 
to. *x* * * 
not necessary in this case to differ from or to ques- 
tion the reasoning in that case, which fortifies the 
conclusion there reached by a consideration of the 
relations of men to each other in populous cities 
and villages, and the disastrous consequences to 
follow from holding one liable for his own or his 
servant’s negligence by which a fire is kindled in 
his house which spreads to the property of one or 
more neighbors. * * * If ina time of extreme 
drought and high wind there be laid or suffered to 
gather a train of readily combustible matter up to 


loss. 


It is proper, however, to say that it is 





the bounds of another’s property, it is not to be 
denied but that it is an act of negligence to drop 
fire at the hither end of that train; nor but that it 
is an ordinary, a usual, a necessary result, reason- 
ably to be expected, that the fire will run from 
particle to particle through it and catch in what- 
ever will burn which is adjacent at the thither 
end.” The Ryan case was further criticised in 
Pollett v. Long (56 N. Y. 200, 206) and distin- 
guished in Lowery v. Manhattan. R’y (99 N. Y. 
158, 166). In Reed v. Nichols (118 N. Y. 224), 
where there was a verdict for the defendants, the 
court referred to it as distinguished, but not over- 
ruled. That was not a case where woodlands were 
affected and a second cause intervened between 
the start and culmination of the fire. 

In Frace v. N. Y., L. E. & W. R. R. (143 N. Y. 
182) it was further considered. In that case the 
property destroyed was a barn, which first caught 
fire, and a hotel about forty feet distant therefrom. 
The trial judge charged that to justify a verdict 
including the value of the hotel, the jury must find 
that it was destroyed by reason of the fire being 
communicated thereto directly from the engine, or 
without the assistance of other agencies. In re- 
viewing the case this court said: “‘ We think the 
charge of the learned judge upon this part of the 
case was as favorable to the defendant as it could 
properly ask. The question was left as one of 
fact, under all the circumstances, as to whether the 
burning of the hotel were not the natural and 
direct result of the sparks from the engine. In 
this case the court committed no error to the 
prejudice of the defendant. The Ryan case (35 N. 
Y. 210) should not be extended beyond the precise 
facts which appear therein. Even if correctly ap- 
plied in that case, the principle ought not to be 
applied to other facts.” 

In O’Neill v. N. Y., O. & W. R’y (115 N. Y. 
579), sparks from a locomotive passing on defend- 
ant’s road set fire to brushwood, old rails and other 
combustible materials, which it had allowed to 
accumulate on its lands, and the fire spread to the 
lands of another and thence to plaintiff’s lands. It 
was held that the plaintiff was entitled to recover, 
the court saying: “It is also said by the appellant 
that ‘the damages are too remote.’ The proposi- 
tion is put upon the ground that the plaintiff's 
lands did not lie next to the railroad, but were 
separated from it by the lands of another. That 
circumstance is in the case, but no allusion was 
made to it upon the trial as a ground of defense, 
and it is conceded by the learned counsel for the 
appellant that the point now presented was not 
raised in the trial court. It, therefore, cannot be 
listened to. * * * But the appellant urges that 
the objection, if made at the trial, could not have 
been obviated, and, therefore, claims that it may 
be raised at any time. The fact that land of a third 
party intervened between the woodland of the 
plaintiff and the defendant’s road cannot be 
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doubted, but that alone is not decisive. Other 
circumstances would control, and, if not already 
apparent in evidence, we cannot say that further 
testimony would not have shown that the result 
was to have been anticipated from the moment fire 
dropped upon the defendant’s premises, and that 
the destruction which happened to the plaintiff’s 
property was the natural and direct effect of the 
first firing. If so, it was not remote. (Vanden- 
burgh v. Truax, 4 Den. 464; Pollett v. Long, 56 N. 
Y. 200; Webb v. R., W. & O. R. R., supra.) 
Ryan’s case (35 N. Y. 210), relied upon by the de- 
fendant, is sufficiently commented upon in the last 
two cases cited, and is not analogous to this case 
as now presented. The origin of the fire, upon 
the evidence and the verdict of the jury under 
proper instructions from the court, is to be attrib- 
uted to the defendant and to have been occasioned 
by its negligence. By its negligence, therefore, 
the fire which burned the plaintiff's woodlands was 
set in operation. The fact that it reached those 
woodlands by first burning the brush and other 
articles on other land, furnishes no new cause to 
which the injury can be ascribed.” The judgment 
was affirmed and the recovery sustained. 

The question now before us was treated as be- 
fore the court in that case, and it was reviewed and 
apparently decided. It is so stated in the head- 
note, and the case has been generally regarded 
both by the courts and by the legal profession as 
settling the law other than as it was laid down in 
the Ryan case, at least so far as woodlands are 
concerned. (Brush v. L. I. R. R., 10 App. Div. 
535, 540; Brown v. Buffalo, R. & P. R. R., 4 App. 
Div. 465, 469; Martin v. N. Y., O. & W. R. R., 62 
Hun, 181, 184.) 

There is some reason for a distinction between 
woodlands and buildings crowded together in a 
city, because in the latter case there are facilities 
for putting out fires, and the damages from a con- 
flagration might be so overwhelming as to prevent 
men from investing in city property, which would 
affect the general welfare of the country. In popu- 
lous places an arbitrary rule, founded upon divi- 
sion lines, may be necessary, when a broad view 
of the subject is taken, in order to prevent ruin to 
the owners of real estate. Such a rule, however, 
must exist owing to necessity rather than logic, 
for it would make one who negligently kindled a 
fire on his own premises liable to the owner of 
lands immediately adjoining, even if his building 
extended 100 feet, but not to several owners of 
different buildings upon precisely the same land. 
It is impossible to say logically that the first hun- 
dred rods of woodland burned over, if owned by 
one man, must be paid for, but not if owned by 
two or ten men. If the fire in question had burned 
a hundred trees, extending directly from the rail- 
road land in a straight line, one rod apart, for a 
hundred rods, all owned by one man, the defend- 
ants would be liable for the whole loss; and if the 





same man had owned all of those trees except the 
first, it would be unjust and unsatisfactory to hold 
that he could recover nothing. If the plaintiff had 
owned the entire territory burned over, the defend- 
ants would be bound to pay all the damages, and 
the mere fact that there were several proprietors 
should not prevent a recovery by any except the 
abutting owner. 

Arbitrary rules should be strictly limited to the 
peculiar facts which render them necessary, and 
should not be extended to cases which may be 
decided upon reasonable and logical grounds. 
There is no necessity for such a rule in the case of 
forest lands because they are not so valuable as to 
threaten ruin to the owner, and facilities for extin- 
guishing fires are so meagre as to make it prob- 
able that a fire once started therein will run until 
arrested by some natural or artificial cause. Where 
the forest is continuous, with inflammable material 
spread uniformly over the land, and the fire ex- 
tends in a direct line through it over the lands of 
several owners, even for a long distance, what in- 
tervening cause is there between the starting of 
the fire and the destruction of the last property 
burned? Why is not the destruction of the last 
piece of property the direct result of the defend- 
ant’s negligence in starting the fire? Where a fire 
burns continuously, feeding upon materials of the 
same kind throvghout its course, without any 
secondary or intervening cause, the last part 
burned is not the remote but the natural and prob- 
able result of the fire when first started, or at least 
it is within the power of a jury to so find. It was 
possible for the jury in this case to conclude that 
each link in the chain of cause and effect, from 
the setting of the fire to the destruction of the 
plaintiff's property, was, according to common ex- 
perience and the ordinary course of events, the 
reasonable and natural result to be anticipated. 
Each separate tree or heap of brush was not an in- 
tervening but a continuous cause, the same in 
principle, but not in degree, as if cordwood had 
been piled the entire distance. In that case, would 
division in the ownership of the wood, or of the 
land on which it stood, divide responsibility? 
When fire is dropped at one end of a train of 
inflammable material, during a high wind and in a 
dry time, it is natural to expect that it will burn 
through to the other end unless interfered with in 
some way. That is the ordinary result, and the 
one to be anticipated by a reasonable man. The 
wind and drought are not intervening causes, but 
are the conditions surrounding the one who sets 
the fire, and are presumed to be in his mind when 
he contemplates the probable result of his act. 

The trial judge properly left it to the jury to find 
whether the destruction of the plaintiff’s property 
was the natural and direct effect of negligence on 
the part of the defendants. It was for the jury to 


take into account all the circumstances, including 
the distance the fire ran before it reached her 
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property, and decide whether it was the proximate 
cause of the injury. Mere distance has nothing to 
do with the question, except as it bears on the 
probability “that no intelligent man could have 
apprehended injury as the result of the negligent 
act.” If the distance traversed by a fire is so great 
that the most remote part was not within the rea- 
sonable contemplation of the one who started it, 
the jury should be instructed accordingly, but in 
all ordinary cases it is for them to decide, under 
proper instructions from the court, whether the 
damages were the direct and natural result of the 
negligent act or not. 

I find no error in this record that calls for a 
reversal, and I, therefore, dissent from the conclu- 
sion reached by a majority of the court and record 
my vote in favor of affirmance. 

Gray, O'Brien, BARTLETT and Martin, JJ., 
concur with Haircut, J., for reversal; PARKER, 
Ch. J., concurs with VANN, J., for affirmance. 

Judgment reversed, etc. 


— a 


THE CONDUCT OF CASES. 


HE art of summing up is dead! 
Thus Purves, Q. C., while a’Beckett, J., 
Declares that counsel spin the cases out; 
But whose the fault the trouble is to find. 


It chanced one morning in the early spring, 
That Judge a’Beckett sat to try a case, 
Assisted (save the mark) by jurymen, 

Culled from the panel, sworn to find 

Their verdict, ‘cording to the evidence, 

‘So help you, God’ — So, naturally, they 
Heard evidence and sundry other things, 

To wit, the wordy badinage of counsel, 
Strained wit ,and shoddy jocularity, 

Wrangles and arguments for three whole days. 
(Twas all about a dog-bite and scienter); 

And last, not least, the learned judge summed it up, 
Making, of course, confusion worse confounded. 
Result — the jurors — those intelligent, 

Which country you are, and the rest of it — 
Six sage wiseacres marshalled in a row, 
Solemnly give a verdict for a shilling, 

Much to th’ astonishment of every one. 


This is a sample of a jury case, 
Not too uncommon here, and whether caused 
By ignorance of special jurymen, 
Or counsel’s spinning out of cases, 
Or fine-drawn summing up of learned judge, 
Is one of those extraordinary puzzles 
That never can be solved. The fact remains 
That trial by jury often goes astray, 
- And whether to abolish jurymen, 
Or whether to abolish summing up, 
Or whether to abolish everything, 
Is a most awkward problem to decide. 
If counsel, as is said, spin out their cases, 





‘The reason may be weakness of the judge — 


Not strong enough to manage his own court, 

Not keen to stop the weary maunderings, 

Not swift in settling points of evidence, 

Not firm in making up his mind at once, 

Siow as an oyster in its native bed. 

One evil breeds another, and the jurymen, 

O’erwrought with all the affluence of talk, 

And rendered more sap-headed than before, 

Bring in their nonsense verdict. Such is life 

Exemplared daily in the courts of law. 

What wonder then that litigants, 

Careless to throw good money after bad, 

Are few —and far between. What wonder then 

lf ere few years are gone, the green grass grows 

Riotous through the courts, which erstwhile rang 

With sound of eloquence — where Silvertongue, 

The great Q. C., enthralled both young and old. 

‘The learned judges then — not one or two — 

But all — will take their easy holidays: 

Our gowns will be moth-eaten, and our wigs 

Unsweated, save at balls of fancy dress, 

And all their former wearers, reft of work, 

Will sport the oak with legend various — 

* Gone to the Transvaal ’’ — “ back immediately.” 
— Australian Law Times. 








SUICIDE At TER ASSAULT. 





N the case of People v. Lewis (57 Pac. Rep. 
470 [Cal. Sup. Ct.]), one Farrell, during an 
altercatiou, was shot by the defendant so that, 
according to expert medical testimony, death must 
have resulted within an hour. Shortly after the 
shooting the victim by cutting his throat made a 
wound sufficient in itself to cause death in much 
less than an hour. The defendant was convicted 
of manslaughter, and, on appeal, the court affirmed 
the conviction, declaring that the two wounds 
concurrently contributed to cause death, and the 
defendant was accordingly responsible. 

An exactly similar case has so seldom arisen that 
a clear statement of the law is difficult to find. 
Much of what is said on the topic by text writers 
is based upon the remarks in 1 Hale P. C. 428. 
But the illustrations there given assume either 
that the first wound was not itself mortal or that 
death was hastened by unskilful medical treatment. 
Neither instance is strictly in line with the circum- 
stances of the present case. In State v. Scates (5 
Jones N. C. 420), however, it was held that, where 
the victim of a mortal blow received subsequent 
fatal injuries from a second person, the first 
wrongdoer must be acquitted. 

The decision of the court in the principal case is 
not easy to justify. To hold the defendant guilty 
of murder it is necessary to establish an unbroken 
causal relation between his act and the death of 
the victim. Unless his act was partly or wholly 
the cause he cannot be responsible. If the de- 





ceased because of pain or fright had so far lost his 
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self-control as not to be responsible for his act, 
the defendant ought to be convicted. But in this 
case it does not appear that such were the facts. 
Moreover, it is unsatisfactory to say that “ but 
for” the first wound the second would not have 
been given; yet this is suggested with favorable 
comment. Again, it is clearly erroneous to regard 
the defendant’s act as the last wrongful act in the 
series which resulted in death. To say that the 
two acts “ concurrently contributed ” is little more 
than a recognition of the physical fact that the 
deceased at the time of his death was bleeding 
from both wounds. Failure to establish the causal 
relation, then, necessarily makes the suicide a sub- 
sequent independent act for which the doer alone 
is responsible. The defendant, therefore, should 
have been held only for the criminal assault. — 
Harvard Law Review. 





NOTICE. 

HE attention of the members of the bar is 
T again called to Rule VII of the Court of 
Appeals, the provisions of which will be strictly 
enforced. W. H. SHANKLAND, 

Clerk Court of Appeals. 
ALBANY, Dec. 3, 1899. 





Legal Hotes. 


In a proceeding entitled In re Mains, decided 
by the Supreme Court of Michigan, in November, 
1899, it was held that statements by an attorney, 
made in an affidavit filed in a case, charging the 
judge with “ outrageous, persistent, continued il- 
legal and unlawful rulings,” and also charging that 
he was guilty of accepting bribes, and had co- 
operated with attorneys in a “ diabolical plot,” 
which was “a malicious, vindictive, corrupt con- 
coction”’ to place defendant under arrest and get 
control of his witnesses, are, when unsupported, 
sufficient grounds for disbarment. 


R. M. Sanders, a well-to-do resident of Lan- 
caster county, Va., became engaged to Miss Ger- 
trude Coleman, and the date of the marriage was 
fixed, but on that date a letter was received from 
Mr. Sanders asking to be released because his 
physician advised him that he was in no condition 
to marry. Miss Coleman at once instituted suit 
for damages. The case was tried and the jury 
awarded her $4,000. The Supreme Court of the 
State, in a decision just handed down, holds that 
illness comes under the acts of God, and reverses 
the judgment of the lower court. 


We regret to observe among the sworn returns 
of campaign expenditures the confession of two of 
the successful candidates for the bench that they 
paid a high price for their nomination, says the 
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New York Evening Post. The surrogate-elect, 
Mr. Abner C. Thomas, says that he paid to Tam- 
many Hall $7,500, and Mr. James A. O’Gorman, 
who has been chosen to the Supreme Court bench, 
says that he paid $5,000 to the same organizatiou 
That men of such good character as these two 
possess should be willing, after the statements 
which Croker made upon the witness stand, and 
after the public attention which was drawn to this 
matter, to still pay money into that organization, 
is much to be deplored. It emphasizes the need oi 
legislation absolutely prohibiting all contributions 
on penalty of forfeiture of seat in case of election. 
Nothing else will put a stop to this most pernicious 
of all forms of blackmail. 


Secretary of State John T. McDonough, of New 
York, has discovered that under the laws of this 
State it is possible for a man to live with three 
women as his wives at the same time. This state- 
ment is supported as follows: If the wife of a mar- 
ried man leaves him and he can find no trace of 
her for five years, he may remarry. If the second 
wife leaves him in the same way he may marry a 
third time. “If the two missing wives should re- 
turn there is no law on the statute books which 
would prevent them from living with him if they 
so desire. They are still his wives and remain so 
until they begin proceedings to have their mar- 
riage contracts annulled.”’ “ Thus,” continued Mr. 
McDonough, “ you see, it is possible for a New 
Yorker to have three wives within a period of 
eleven years.” 


At the recent election in November an unsuc- 
cessful attempt was made to amend the Constitu- 
tion of Maryland so as to permit an increase of the 
compensation paid to the Supreme bench of Balti- 
more city. That court consists of one chief judge 
and four associate judges, who hold their offices 
for a term of fifteen years, and are entitled to re- 
ceive an annual salary of $3,500 each. In addition 
to this, the mayor and city council may pay each 
member of the court $500 a year. The proposed 
amendment authorized a further additional pay- 
ment of $1,500 apiece, so that the total compensa- 
tion of each judge would amount to $5,500. All 
the Baltimore newspapers supported the measure, 
as did also the leaders of the Democratic and 
epublican organizations. Nevertheless, it was 
defeated by a large vote. 


The Supreme Court of Georgia has recently 
censured a trial judge who, when requested to 
charge the jury in writing, declared that such re- 
quests were never made except when counsel were 
angry with the court, and added that there was no 
excuse for such a request when a stenographer - 
was present to take down all that was said. “ The 
request,” says the Supreme Court, “ should have 
been complied with without cavil or objection.” 
The comments of the judge, however, are declared 
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not to have affected the result. In a late Illinois 
case the appellate court was more severe, revers- 
ing a judgment because the trial judge asked too 
many questions of the witnesses for the appellant 
and would not permit his counsel to follow up the 
lines of evidence developed by the examination 
conducted by the court. ‘“ The examination of 
witnesses on the trial,” says the appellate tribunal, 
‘is the province of counsel, and an orderly and 
intelligent examination by counsel should not be 
interefered with by the court without good reason 
therefor.” A great deal of discretionary power 
must be left with the trial judges in such matters, 
however, and a reversal on the ground of undue 
interference in the examination 
justifiable only in a clear case of abuse of that 
discretion. — N. Y. Sun. 


of witnesses is 


A suit was brought against the treasurer of the 
United States to restrain him from paying money 
appropriated to meet the terms of an agreement 
made by the commissioners the District of 
Columbia. with the management of Providence 
Hospital, in Washington, because it was conducted 
by Roman Catholic Sisters of Charity. The peti- 
tion was denied by the Court of Appeals for the 
District of Columbia. The denial has just been 
affirmed by the United States Supreme Court, 
which, in an opinion delivered by Associate Justice 
Peckham, says: “ Assuming that the hospital is a 
private eleemosynary corporation, the fact that its 
members, according to the belief of the complain- 
ant, are members of a monastic order, or sister- 
hood of the Roman Catholic Church, and the fur- 
ther fact that the hospital is conducted under the 
auspices of said church, are wholly immaterial. 
Whether the individuals who compose the cor- 
poration under its charter happen to be all Roman 
Catholics or all Methodists or Presbyterians or 
Unitarians, or members of any other religious or- 
ganization, or of no organization at all, is not of 
the slightest consequence with reference to the 
law of its incorporation. All that can be said of 
the corporation itself is that it has been incor- 
porated by an act of congress, and for its legal 
powers and duties that act must be exclusively 
referred to.” 


of 


A law suit has been entered in New Jersey that, 
in the absence of precedent — of which there is 
plainly no common knowledge — is likely to cre- 
ate a precedent of some importance in the matter 
of minors and their legally appointed guardians. 
The point involved is briefly this: Many years ago 
a man of ample means adopted a four-year-old 
child from a foundling asylum, signing a contract 
which stipulated that he should bring up his 
charge properly —that he would supply not only 
a fair education, but adequate moral teaching and 
discipline. This child, now a woman, sues the 
estate of the deceased foster-father for $10,000, the 
cause of action being that she has for several 





years failed to live a proper life, and that this fact 
is due to the failure of the deceased to give her 
adequate moral teaching and discipline. In other 
words, she holds him responsible in a breach of 
contract, and estimates her damages at $10,000. 
Cases dealing with the responsibilities of guar- 
dians and the rights of wards turn, almost invari- 
ably, upon questions of property. By what rule 
of law may moral responsibility, aside from crim- 
inal example, be fixed? If the guardian lived an 
evil life, after the date of contract, the fact would 
unquestionably smooth the plaintiff's way in court. 
Assuming that he did not, these points may be 
raised: Suppose the decedent’s idea of moral teach- 
ing was not as rigid as some others — did he not 
live up to his contract if he lived up to his con 

ception of right? What were the antecedents of 
the foundling, and is it not possible for heredity 
to overcome the most rigorous of counteracting 
influences exercised throughout childhood? If the 
antecedents were not perilous, and the discipline 
was not rigorous —- though lacking on the side of 
omission rather than of commission — will the 
law. by asserting responsibility for another’s evil 
career, after maturity, shadow a reputation wun- 
shadowed through life? Family and criminal 
records are packed with lapses following the most 
careful training and the most righteous of an- 
cestry? There would appear to be an opportunity 
here for drawing some fine and interesting distinc- 
tions. But with no desire to anticipate the prece- 
dent sought to be created, we may hazard the 
opinion that the plaintiff will not get her $10,000 
in the near future. — N. Y. Mail and Express. 





English Actes. 





entitled “The Sea-Sick 
Solicitor,” appear in the Christmas number of 
Punch: 


“T’ve wished when waves all dance awry 
Round steamer on the ocean, 
I were a judge in Chancery 
To overrule [sic] the motion.” 


The following lines, 


It will be of interest to members of the legal 
profession to know that Lord Methuen, who was 
in command of the troops in the engagement at 
Belmont, comes of a legal stock, says the Law 
Times. His ancestor, John Methuen, the founder 
of the Methuen family, was lord chancellor of Ire- 
land from 1697 till 1701. He was subsequently 
ambassador to Portugal, and the framer of the 
treaty known as the Methuen treaty, for the mu- 
tual interchange of port wine and woollen manu- 
factures, which subsisted between Great Britain 
and Portugal for more than a century and a half 
without alteration till our own time. 


Judge Baba, Mr. K. Kosaka, chief procurator of 





the Japan Imperial Court, and Mr. Nakashoje are 
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at present in London, inquiring on behalf of Japan 
into the administration of the English law. Talk- 
ing to a press representative, Mr. Kosaka said 
they had attended the High Court and the criminal 
courts. Mr. Kosaka thinks that Japan could copy 
one or two points of the English administration 
with advantage. The habeas corpus writ he looks 
upon as a splendid piece of legal machinery. An- 
other point he will recommend will be the ap- 
pointment of magistrates. In Japan all cases are 
heard before three judges. The advantage of a 
magisterial tribunal is, he thinks, that the less im- 
portant cases can be dealt with summarily. As 
the law in Japan stands now it is in Mr. Kosaka’s 
opinion much too rigid. He does not, however, 
seem to be particularly impressed by our jury sys- 
tem. Jury trial is unknown in Japan, and Mr. 
Kosaka is not inclined to be a party to its intro- 
duction. He thinks that it is a decided waste of 
time, and while he agrees that it is just in many 
points in others it is open to criticism. 


Sir Richard Webster is the only law officer who 
has been created a baronet during the queen’s 
reign, says the Law Journal. The Grand Cross of 
the Order of St. Michael and St. George, which 
has been bestowed upon Sir Robert Reid, is a dis- 
tinction possessed by two other leading lawyers. 
It was conferred upon Sir Richard Webster in 1893, 
in recognition of his services in connection with 
the Behring sea arbitration. His fellow-counsel 
before that commission was Lord Russell of Kil- 
lowen, who was made a G. C. M. G. at the same 
time. Baronets are almost as rare on the bench as 
they are at the bar. During her majesty’s reign 
only five occupants of the bench have been baro- 
nets, and only one of these judges, the late Sir 
Robert Phillimore, was created a baronet while 
he occupied a seat on the bench. The other four — 
Sir George Honyman, Sir Alexander Cockburn, 
Sir Henry Jackson, and Sir Walter Phillimore — 
all inherited the title before they were appointed 
judges: Sir Henry Jackson ought. perhaps, to be 
excluded from the list, because, though he was 
made a judge, he never sat on the bench; he was 
appointed a judge of the Chancery Division on 
March 2, 1881, and died six days later, before he 
was sworn in. Sir Frederick Pollock was created 
a baronet on his retirement from the bench in 1866, 
and a similar honor was bestowed upon Sir James 
Stephen on his retirement in 1801. 


The recognition by the British government of 
the status of the South African Republic as a bel- 
ligerent power, which seems now to have been 
formally notified to foreign States, is a measure 
dictated purely by considerations of convenience, 
and it of course carries with it no recognition of 
the republic as a sovereign independent State. 
Where a government is contending against a re- 
volt situated entirely within its own territorial 
dominions, so that foreign powers are not likely 





to be affected, and when, moreover, the opera- 
tions are not of such a nature or on such a scale 
as to amount to war, there is no need to recognize 
a state of belligerency. But when the operations 
are on a considerable scale, and in fact amount to 
war, as in the case of the American War of Seces- 
sion, it is convenient, both as between the parties 
themselves and as regards independent powers, 
that a state of war should be legally declared, and 
that the recognized consequences, both as regards 
the conduct of the war and the rights and obliga- 
tions of neutrals, should result. In the case of the 
war in South Africa there is not only the consid- 
eration that the operations are of a nature to con- 
stitute a war in fact, but also that the power 
technically in revolt has a separate territory and 
government of its own, and in all save the one 
point of the right to regulate its foreign relations 
is legally an independent State. But the recog- 
nition of the republic as a belligerent power is a 
recognition for the purposes of the war only. It 
does not waive any claims of Great Britain, nor 
does it do more than declare that all matters inci- 
dental to the war shall be treated as though the 
South African Republic was an independent State. 
— Solicitors’ Journal. 

There is a strong feeling in the Temple and 
Lincoln’s Inn, writes the London correspondent of 
the Yorkshire Daily Post, that the whole legal 
profession should unite in some public expression 
of its appreciation of the honor of a baronetcy 
being conferred upon the attorney-general. Sir 
Richard Webster is without doubt as popular a 
leader of the bar as it ever had, and not only do 
his brethren in the profession recognize that the 
distinction is a fitting recognition of the marked 
»bility with which he presented the claims of Great 
Britain before the Venezuela commission, but also 
that it is a compliment to the profession as a 
whole. He alone, among the thirty-eight lawyers 
who have held the office of attorney-general dur- 
ing the present century, has been the recipient of 
a baronetcy, though several of them were so dis- 
tinguished at a later time in their legal career. Sir 
Alexander Cockburn was attorney-general in 1856, 
when he was elevated to the bench, but the bar- 
onetcy was not conferred on him till two years 
later. The records seem to show that no acting 
attorney-general has been a baronet since the days 
of Sir Geoffrey Palmer in 1660. Sir Richard 
Webster, it is well known, keenly felt the almost 
entire isolation from the other members of the 
bar which arises from the rule which prohibits the 
law officers of the crown from engaging in private 
practice, and had he consulted only his private 
wishes he would have declined office on the forma- 
tion of the last ministry. His period of office has 
exceeded that of any attorney-general for a cen- 
tury and a half, as since 1885 he has held the office 
in three administrations, and for a total period of 
nearly eleven years. If the public recognition of 
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the honor should take the form of a banquet, Sir 
Robert Reid would certainly be one of the guests. 
The Grand Cross of the Order of St. Michael and 
St. George which is now conferred on him was 
already held by Sir Richard Webster, he having 
received it together with his fellow-counsel, now 
Lord Russell of Killowen, for services in connec- 
tion with the Behring Sea arbitration. 





Correspondence. 





In RE SHAKESPEARE’S LEGAL ACQUIREMENTS. 
To the Editor of the Albany Law Journal: 

Having recently read your review of Mr. Devec- 
mon’s book, entitled “ In Re Shakespeare’s Legal 
Acquirements,” and the author’s criticism of the 
law contained in “ The Merchant of Venice,” I 


desire a little space in your journal for reply. In 
the first place, it should be remembered that 
Venice is and was not under the common law. In 


Roman law countries to-day civil and criminal 
judges are often one; there is also no “ prosecu- 
tion” or “ defense ” proper — merely a court. The 
court is both; the court asks all questions —as in 
the Dreyfus case — attorneys merely suggest them. 
No specific indictments exist; the court may find 
a new offense and forthwith condemn the accused 
for it. The old Jew laws were not lenient; they 
were just about on a par with a Mississippi State 
election law for “niggers.” ‘“ The deed of all he 
died possessed ” was logical, for he was a legally 
dead man the moment the court condemned him; 
he could not acquire a cent more before leaving 
the court-room to go to the scaffold. The sentence 
of death once pronounced stopped all his further 
business; hence the court could immediately dis- 
pose of “all he died possessed; the court made 
his will. 

“ Who ever heard of flesh without blood?” asks 
Mr. Devecmon. Just ask a kosher schlechter of 
the Hebrews. “ Blood” here means flowing, not 
stagnant blood. 

Then the order that Shylock must execute the 
judgment is also correct here. Suppose you get a 
chattel mortgage judgment; that is what Shylock 
got. You only take deputies because the chattel 
is too heavy for you alone. If it is a watch you 
take it yourself, because it is your property. in 
somebody’s else possession. Mr. Devecmon. for- 
gets that Shylock got merely a chattel mortgage 
judgment, which he can lawfully execute himself, 
only owing to the odd nature the judge very prop- 
erly wants him to do it now so as to see fair play. 
That is all good law. 

“No court has the right to make a suitor re- 
sponsible for the execution of its judgment” is 
utterly at variance with even New York daily prac- 
tice. If Mr. Devecmon gets a chattel mortgage 
iudgment he is responsible if he seizes things not 
in the judgment, even if he accepts from deputies 














things seized not in the judgment, if he uses undue 
harshness, violence, etc. Don’t forget it is merely 
a civil suit thus far; the court afterwards takes up 
the criminal element in the bargain based on the 
Jew laws of the middle ages, at that time as 
“good” laws as the infamous Chinese Exclusion 
Act, the otherwise excellent Grover’s worst stain, 
or the equally monstrous Mississippi election law, 
or the tyrannical Pennsylvania Sunday laws, or the 
mischievous hypocrisy breeding Raines law, or the 
tyrannical medical practice laws of Illinois, etc., a 
whole host of laws at which our descendants 200 
years from now will look with equal derision as 
we do on the Massachusetts witch and Quaker 
laws of only 200 years ago. Mr. Devecmon seems 
to me to be of limited vision. Shakespeare was 
broader, although an anti-Semite. 
Yours very truly, 
C. Mavor. 
PHILADELPHIA, Dec. 9, 1899. 


> — 


Literary Rotes. 





A curious chapter in Oriental diplomacy is con- 
tributed to the Review of Reviews for December 
by Mr. William N. Brewster, who writes on 
“ China’s Secret Mission to Japan.” 


Joel Chandler Harris contributes to the Christ- 
mas number of the Saturday Evening Post an 
authentic account of the daring attempt to warn 
the Confederate cabinet of the great movement 
whereby Grant and Sherman were to co-operate in 
crushing the Confederacy. Mr. Harris has his 
facts first-hand, and he has woven them into a 
story of such absorbing interest that it might 
easily be mistaken for pure fiction. 


In the Review of Reviews for December Dr. 
Albert Shaw writes on “The School City —A 
Method of Pupil Self-Government.” This is a 
system now in operation in many public schools 
throughout the country by which training is given 
ir the practical duties of citizenship. Dr. Shaw 
sets forth the working principles on which the 
system is based and gives many interesting facts of 
actttal experience in the schools which have devel- 
oped these principles in practice. The article is 
iNustrated. 


If any one supposed that the exactions of Col. 
G. B. M. Harvey’s position as the new head of 
the house of Harper & Brothers would so absorb 
his energies as to impair his efforts to rehabilitate 
The North American Review. the December num- 
ber of that periodical will effectually set that fear 
at rest. In all respects this number equals. and in 
some respects it surpasses, the best achievements 
of The Review in its palmiest davs. It is a bril- 
liant termination of the year of The Review’s 
reitivenescence and an earnest of even hicher ex- 
cellence in the coming year under Col. Harvey’s 
masterly management. 
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The Living Age for 1900. During the fifty-six 
years of its existence this sterling weekly maga- 
zine has steadily maintained its high standard. It 
is a thoroughly satisfactory compilation of the 
most valuable literature of the day, and as such is 
unrivalled. As periodicals of all sorts continue to 
multiply, this magazine Continues to increase in 
value; and it has become a necessity to the Ameri- 
can reader. By its aid alone he can, with an econ- 
omy of time, labor and money otherwise 
impracticable, keep well abreast with the literary 
and scientific progress of the age and with the 
work of the ablest living writers. It is the most 
comprehensive of magazines, and its prospectus 
for 1900 is well worth the attention of all who are 
selecting their reading matter for the new year. 
To new subscribers remitting now for the year 
1900 the intervening numbers of 1899 are sent 
gratis. The Living Age Co., Boston, are the pub- 
lishers. 


With the December number Harper’s Magazine 
begins its hundredth volume and enters upon the 
last six months of its fiftieth year. The original 
plan of the publishers, half a century ago, was to 
make the new periodical simply a literary digest, 
and for the first six months its pages were filled 
entirely with matter reprinted from English maga- 
zines and from current books. The success of the 
magazine so surpassed the expectations of the pub- 
lishers, that at the beginning of the second volume 
they felt themselves in a position to institute a 
new feature. During the second year, in each 
number appeared at least one original article. This 
innovation proved so acceptable to the magazine’s 
readers that it was continued and developed, and 
in a few years the periodical consisted entirely of 
original matter. Half a century makes a vast dif- 
ference both in magazines and the tastes they sup- 
ply — a difference which could only be understood 
by a comparison of the first number of Harper’s 
with the elaborate Christmas number which has 
just been received, and which. as has been said, 
opens the hundredth volume. This Christmas 
number, by the way, ought to be remembered for 
a long time, if for only one thing. that is Mark 
Twain’s short story, “ The Man That Corrupted 
Hadleyburg.” The majority of readers will prob- 
ably consider this the best tale Mark Twain has 
ever written; in any case, whoever fails to read 
“The Man That Corrupted Hadleyburg ” will have 
missed one of the things that make life worth 
living. 

Any one who wishes to obtain, within the short- 
est compass compatible with completeness. the 
history of the relations between the South African 
Dutch and the British government which have cul- 
minated in the present war, will find it in a re- 
markable article contributed to the December 
number of the North American Review by the Rt 
Hon. James Bryce. Beginning with the exodus of 
the Boers from Cape Colony in 1836, and the cir- 














cumstances responsible for that event, Mr. Bryce 
narrates the experiences of the emigrant farmers 
in their sanguinary conflicts with the savage 
natives and in their contests and diplomatic dis- 
putes with Great Britain, to the moment when 
President Kriiger issued the ultimatum which pre- 
cipitated the hostilities now in progress. The 
result of the famous raid is thus referred to: “ The 
effect of the Jameson expedition was no less mis- 
chievous in other parts of South Africa than in 
the Transvaal. It roused Dutch feeling, which, 
as a political force, was almost dying out in the 
British colonies, into more than its old vehemence. 
The Orange Free State, which had up till Decem- 
ber, 1895, condemned the exclusive policy pursued 
by President Kriiger’s government, now rallied to 
its sister republic, not only from a sense of kin- 
ship, but because it believed its own highly prized 
independence to be in danger. It concluded a 
treaty with the Transvaal by which each of the 
two republics bound itself to defend the other if 
unjustly attacked. In Cape Colony the two politi- 
cal parties, which had latterly been divided, by 
lines of economic interest rather than by racial 
feeling — for the one was the party of the agricul- 
turists and stock farmers, the other of the com- 
mercial townsfolk — became identified with the 
two races, and passion ran high between them.” 
eres 


Aew Books and New Editions. 





Handbook on the Law of Negligence. By Mor- 
ton Barrows, A. B., LL. B., of the St. Paul 
Bar. St. Paul: West Publishing Co., 1890. 


In this book, which is one of the well-known 
Hornbook series, Mr. Barrows has made a valu- 
able addition to the discussion of the law of negli- 
gence. The present and growing importance of 
the subject is shown in the multiplicity of decisions. 
There has been no lack of text-books, some with 
and. others clearly without a raison d’etre. The 
author of the present work defines his aim to be 
“ fairly and impartially to state the settled law, and 
to so place before the reader the mooted points 
and conflicting decisions that he may arrive at his 
own conclusions, irrespective of any expressed 
sentiment on the part of the author.” 

That the author has performed his task with care 
and conscientiousness is apparent from even a 
cursory examination of the work. The distinctive 
feature of the Hornbook series, the succinct state- 
ment of the leading principles in black-letter type. 
with a more extended commentary elucidating the 
principles, both being supplemented by a collation 
of authorities in the notes, is, of course, prom- 
inent. The work is characterized by admirable 


brevity and clearness of statement, and while not 
claimed to be a treatise or an exhaustive consid- 
eration of the subject, it cannot fail to be of great 
help, particularly to the student, in mastering the 
subject of negligence. 








